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APPEAL ADMINISTRATOR
APPEAL FORM 
In terms of the National Appeal Regulations
April 2019
Form Number: 2019
Note that:
1. This appeal must be submitted within 20 days of being notified of the decision. 
2. This form is current as of April 2019. It is the responsibility of the Appellant to ascertain whether subsequent versions of the form have been released by the Appeal Administrator.
3. This form must be used for appeals submitted in terms of National Appeal Regulations, 2014 in so far as it relates to decisions in terms of the:
a. Environment Conservation Act, 1989 (Act No. 73 of 1989);
b. National Environmental Management Act, 1998 (Act No. 107 of 1998);
c. National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004);
d. National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004);
e. National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008); and
subordinate legislation made in terms of these laws. 
4. The required information must be inserted within the spaces provided in the form. The sizes of the spaces provided are not necessarily indicative of the amount of information to be provided. The spaces may be expanded where necessary.
5. Unless protected by law, all information contained in, and attached to this application, will become public information on receipt by the Department. 
6. A digital copy of this form may be obtained from the Department’s website at http://www.capegateway.gov.za/dept/eadp. 
7. Please consult the National Appeal Regulations (dated 8 December 2014) and the Department’s Circular EADP 0028/2014 on the “One Environmental Management System” and the EIA Regulations (dated 9 December 2014), and any other relevant regulations. 
A.
DECISION BEING APPEALED
1.
Reference Number of the Decision being appealed: 
____  DEA&DP Reference Number: 16/3/3/1/A7/17/3001/20  ___________________
2.
Type of Decision being appealed (please circle the appropriate option):
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	Environmental Authorisation 
	24G
Administrative 
Fine 
	Amendment of Environmental Authorisation 
	Amendment of Environmental Management Programme
	Waste Management Licence
	Atmospheric Emission Licence
	Exemption Notice

	Permit in terms of NEM: BA
	Administrative Notice/
Directive
	ECA: OSCA Permit
	Other
	


3.
Brief Description of the Decision:
Environmental Authorisation for the re-development of the River Club, Observatory for a Mixed Use development and associated infrastructure on the remainder of Erf 15326 and Erven 26169-26175, 26426-26427, 108936 and 151832, Observatory

4.
Date of the decision being appealed (i.e. date on which the decision was made): 
Date of the Decision: 20th August 2020

Date on which Interested and Affected Parties were informed: 21st August 2020

B.
APPELLANT'S INFORMATION
5.
Please circle the appropriate option
	Applicant 
	State Department / 
Organ of State
	Interested and Affected Party 


6.
Appellant’s information:

Name:     Friends of the Liesbeek

Address:  PO Box 333, Rondebosch

Tel:         ________________________________
Cell:
072 438 6800

Fax:         ________________________________ 
Email:
info@fol.org,za 

C.
APPEAL INFORMATION
7.
Did you lodge an Appeal submission within 20 days of the notification of the decision being sent to you?

Yes         /          No  (Circle the appropriate response).  If “Yes”, attach a copy herewith.
8.  The following documents must accompany the appeal submission, kindly indicate if they have been attached to the submission:

8.1
 a statement setting out the grounds of appeal?; 


Yes        /         No
(Circle the appropriate response)
8.2
supporting documentation which is referred to in the appeal submission?; 


Yes        /         No
 (Circle the appropriate response)
8.3 
a statement, including supporting documentation, by the appellant that a copy of the appeal was submitted to the applicant, any registered interested and affected party and any organ of state with interest in the matter within 20 days from:
8.3.1 the date that the notification of the decision was sent to the registered interested and affected parties by the applicant. 
 
Yes        /         No (Circle the appropriate response).
Please indicate the date on which a copy of the Notice of the decision was sent. 21st August 2020 
OR
8.3.2 the date that the notification of the decision was sent to the applicant by the competent authority, issuing authority or licensing authority.
Yes        /         No (Circle the appropriate response).
Please indicate the date on which a copy of the Notice of the decision was sent. 20th August 2020
D. 
GROUNDS OF APPEAL
9.
Set out the ground/s of your appeal: Clearly list your appeal issues and provide an explanation of why you list each issue. 
We note the Grounds for appeal identified by the Observatory Civic Association, Heritage Western Cape, South African Astronomical Observatory, Two Rivers Urban Park Association, Cape Institute of Architects and Rosebank Mowbray Civic Association and formally wish to endorse these, having given due consideration to the documents submitted. We believe it to be telling that there is near universal condemnation of the above cited Environmental Authorisation and implore the decision makers to consider the true nature and purpose of public participation in this matter.
Friends of the Liesbeek have submitted comments at both the Draft Scoping Report and Basic Assessment Report stages, which are attached in the same email as this appeal document.
1 GROUNDS FOR APPEAL – HYDROLOGY
FOL believes that inadequate factors were considered with regards to the hydrology reports submitted as part of the BAR process. The report does not make explicit its assumptions and parameters, which make true interrogation of the results difficult.  We note Mayoral Committee Member for Community Services and Health, Councillor Zahid Badroodien’s statement in relation to the development on Willow Street which is nearby that “It is located next to the Liesbeeck River and because it is situated within a floodplain it is not suitable for residential purposes, and it would be irresponsible of the City to condone the building of homes on this site.” http://www.capetown.gov.za/Media-and-news. Clearly, there is concern over the hydrology of the area, from even the City of Cape Town’s own submission.
In our own comments submitted for the Draft Scoping Report, we drew attention to the unpredictability and unreliability of hydrological models in this particular system and as such do not believe that a desk-based study can confidently ensure the safety of the site and broader residential environment during severe flooding. With the onset of the effects of climate change (sea level rise is not adequately addressed in the hydrological models, nor the impact of Spring tides on storm events), we believe this to be a rash decision in order to push through development for the benefit of few. Furthermore, no assessment of the impact of substantial building foundations has been considered with regards to the site’s ability to accept recharge of rain water during flood events.
2 GROUNDS FOR APPEAL –HERITAGE 
We note and endorse the submissions by other organisations, notably including Heritage Western Cape themselves, regarding the ill-considered Heritage Impact Assessment report included in the BAR. This item alone is grounds for appeal, failing which, review in a court of law- a lengthy and expensive process.
The Provincial Government’s own Heritage body has appealed this Environmental Authorisation on the grounds that its comments were not considered and that the HIR was not legally compliant. We implore the decision makers at the Department of Environmental Affairs and Planning to consider the many submissions from Interested and Affected Parties with regards to this fact and not allow this matter to drag on unnecessarily. It is a strong likelihood that a High Court would find this erring from DEA&DP so significant that a costs order would be awarded unfavourably in this matter (a waste of valuable taxpayer’s money and, frankly, wasteful and fruitless expenditure). The below is from HWC’s own appeal:
“1. FAILURE TO COMPLY WITH THE PROVISIONS OF THE NATIONAL HERITAGE RESOURCES ACT, ACT 25 OF 1999, (THE NHRA)  
1.1 Section 38(8) of the National Heritage Resources Act, Act 25 of 1999, (the NHRA)  provides that:  
The provisions of this section do not apply to a development as described in  subsection (1) if an evaluation of the impact of such development on heritage  resources is required in terms of the Environment Conservation Act, 1989 (Act  No. 73 of 1989), or the integrated environmental management guidelines issued  by the Department of Environment Affairs and Tourism, or the Minerals Act, 1991  (Act No. 50 of 1991), or any other legislation: Provided that the consenting  authority must ensure that the evaluation fulfils the requirements of the relevant  heritage resources authority in terms of subsection (3), and any comments and  recommendations of the relevant heritage resources authority with regard to  such development have been taken into account prior to the granting of the  consent 
1.2. It is common cause that Heritage Western Cape (HWC) is the relevant heritage resources authority. The Impact Assessment committee of HWC considered the  draft Heritage Impact Assessment in 28 January 2020 and responded with an  Interim Comment, as the HIA was not considered to comply with S38(3) of the  NHRA.  
1.3. The reasons that the HIA did not fulfil the requirements of HWC were fully set out in the final comment of HWC dated 13 February 2020 
1.4. It is contended that it is clearly unlawful for the Department of Environmental Affairs  and Development Planning to issue the Environment Authorisation as it has not  complied with section 38(8) of the NHRA. HWC, which is the relevant heritage resources authority, as stated that the HIA which was considered did not fulfil its  requirements, and requested that further information be supplied in order for it to  make final comments. 
1.5. The Supplementary Report to the HIA which purported to respond to HWC’s comments dated 13 September 2019 merely re-stated the initial findings of the HIA.  
1.6. Likewise the response to the final comment which was prepared in response to HWC’S final comment dated 13 February 2020 was a further re-statement of the views of the applicant, with no true evaluation of HWC’s concerns. As such HWC could not see the purpose in having further meetings with the applicant and the  applicant’s representatives, whose views on the matter appeared to be  intractable.  
1.7. The blanket acceptance of the responses by the consenting authority are accordingly unlawful as it is clear that S38(8) requires the endorsement of the HIA  as complying with its requirements to be made by HWC and no other party. “
If the relevant heritage authority for the region has deemed the HIR to be invalid, then surely this is a factor that should be considered by DEA&DP with the utmost seriousness. Evidently this is not the case, which leads to our final Ground for Appeal, namely that:
3 GROUNDS FOR APPEAL –INTERESTED AND AFFECTED PARTY SUBMISSIONS WERE NOT ADEQUATELY ADDRESSED NOR CONSIDERED
It is our submission that, despite the façade of a Public Participation Process, that numerous contributions that were submitted in objection to the Draft Scoping Report, Draft BAR and final BAR were not sufficiently considered, nor addressed as required by law and the principles of Just Administrative Action as enshrined in the Bill of Rights. Multiple submissions and appeals from I&APs reflect a common complaint- that carefully considered and researched comments were not considered nor adequately addressed and that where there was conflict, a consultant’s opinion was given preference over the submission from the I&AP. 
A Public Participation process is not a mere box-ticking exercise, but meant to rigorously engage with local communities and members of the public to determine a proposed development’s desirability. The wishes of the vast majority of neighbours, Civic associations, Non-profits and groups representing First Nations have been ignored in the pursuit of pushing this EA and subsequent development through. The vast majority of submissions are not in support of this development and view it as inappropriate- this must surely carry more weight than the depth of the developer’s pockets.
We, as an organisation, have a primary focus on the ecological integrity of the Liesbeek River, however this cannot be divorced from the communities which rely on and enjoy it and the many benefits a healthy river brings- no single goal exists alone, uninfluenced by its own environment. It is unconscionable that so many voices in opposition to this development are ignored, especially in the absence of objective voices in support.
4 I, on behalf of the Friends of the Liesbeek, endorse the appeals submitted by the Observatory Civic Association, the Rosebank and Mowbray Civic Association, the Two Rivers Urban Park Association, the South African Astronomical Observatory, Heritage Western Cape and the Cape Institute of Architects having read in detail and applied my mind to as well as the voices of thousands of residents who have signed petitions in opposition to this proposed development.
9.1
Is your appeal based on factors associated with the process that was followed by the applicant/Environmental Assessment Practitioner/Competent Authority in reaching the decision?  

Yes      /      No    (Circle the appropriate response). Please provide details.






I have detailed issues of concern about the process and concern with the substance of the decision. 

______________________________________________________________________________________________

9.2
Is your appeal based on factors associated with matters of unacceptable environmental impacts/extenuating circumstances not taken into account by the Competent Authority?
Yes      /      No     (Circle the appropriate response). Please provide details.
______________________________________________________________________________________________

These are detailed in the grounds for objection (above). 

9.3
Have your appeal issues been raised previously in the public participation process?
 
Yes      /      No      (Circle the appropriate response). Please provide details.
______________________________________________________________________________________________

Yes, we raise no new matters in this appeal save for those emanating from the Environmental Authorisation in question.

9.4 
Are you fundamentally opposed to the decision (e.g. to any development activity on the site)? 
Yes      /      No   /   
Not applicable
(Circle the appropriate response). Please provide details.
The developer themselves have conceded that the proposed development is the only possible option other than the No-Go option. We submit that given the above submissions that there is simply no alternative other than to overturn and deny the awarded Authorisation

9.5
Are you in favour of the decision if your concerns can be remedied by rectifying the process or by mitigating or eliminating an impact/s of the activity/ies? 

Yes      /      No   /    
Not applicable 
(Circle the appropriate response). Please provide details.
The concerns are of such a significant nature that no rectification other than the withdrawal of the Environmental Authorisation will be deemed acceptable
9.6
Please indicate what measures you propose to have your concerns remedied.
1 Withdraw the authorisation

2 DEADP to meet and engage HWC

3 The River Club to be graded for heritage 

______________________________________________________________________________________________

9.7
Does your appeal contain any new information that was not submitted to the Environmental Assessment Practitioner (EAP) / or registered I&APs/ or the competent authority prior to the decision?
Yes      /      No        (Circle the appropriate response). If the answer above is "Yes" please explain what this information is and why it should be considered by the Appeal Authority and why it was not made available to the EAP/ or I&AP/ or the competent authority prior to the decision. (Please ensure that the new information is attached hereto.)
______________________________________________________________________________________________

E.
SUBMISSION ADDRESS
This appeal must be submitted to the Appeal Administrator at the address listed below within 20 days of being notified of the decision:

By post:

Attention: Marius Venter


Western Cape Ministry of Local Government, Environmental Affairs & Development Planning
Private Bag X9186, Cape Town, 8000; or 
By facsimile: 
(021) 483 4174; or 

By hand:
Attention: Mr Marius Venter (Tel:  021-483 3721)



Room 809, 8th floor Utilitas Building 



1 Dorp Street, Cape Town, 8000; or

By e-mail:
DEADP.Appeals@westerncape.gov.za
Note: You are also requested to submit an electronic copy (Microsoft Word format) of the appeal 
and any supporting documents to the Appeal Administrator. 










10 September 2020


            

 _____________________________
                           Appellant’s signature



                 
       Date
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