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A.   Legal Status and Function  

Status as Public Officer

The United States Supreme Court has recognized common-law notaries as public officers whose official acts, without further proof, are given legal recognition beyond the borders of the originating jurisdiction.2  
Many state statutes provide further evidence of notaries’ status as public officers (point being that most notary laws are found under the Public Officers section of state code/statutes… this raw thought needs fleshing out).
Function

A common law notary is qualified and commissioned by the state in which he/she resides or, in limited cases, conducts business.  Through state law and administrative rules, each state sets forth its unique qualifications and commissioning requirements. FOOTNOTE re: disparate laws/rules in spite of ULONA’s existence.  With some exceptions, the jurisdictional authority of notaries is limited to the geographic boundaries of the commissioning state.  
Common-law notaries are ministerial officers, serving as impartial, third-party witnesses to the specific acts that their state authorizes them to perform.  As such, their most essential function is to deter fraud by requiring the personal presence of the signer for the execution of the notarial act; positively identifying the signer based on statutory guidelines for acceptable identification credentials FOOTNOTE satis.ID doc standards vary by state; and assessing the signer’s comprehension, intent and free will in executing the instrument.  
Notaries perform these assessments of signer identity, intent, comprehension and free will to a degree of reasonable care—described as the degree of care that a person of ordinary prudence and intelligence would exercise in the same or similar circumstances.  Reasonable care as a standard is consistent with the common-law notary’s ministerial function and role; that is, notaries are not commissioned or trained to be experts in vetting identity, or assessing the state of mind, intent, or comprehension of another person.  They are expected to observe, assess and perform to a level of reasonable care.
In performing their duties, common-law notaries must strictly follow the laws and applicable administrative rules that govern their activities.FOOTNOTE not all states have admin rules as guidance for notaries.  While the list of authorized duties of common-law notaries varies by state, the most common ones are to take acknowledgments of instruments, administer oaths and affirmations, execute jurats, certify copies of documents, and witness and attest signatures.  They may perform other acts only as specified by law.  
Notaries attest to the facts of each notarial act by completing, signing and sealing (if required) a notarial statement.  The notarial certificate is prima facie evidence of the facts attested to by the notary, including the signer’s identity; his/her personal appearance before the notary on the date indicated; and the signer’s acknowledgment that he/she signed the document willingly for its stated purpose or the signer’s oath/affirmation that the contents of the document are true.
Successful rebuttal of the facts attested by the notary in the notarial certificate requires clear and convincing evidence by a disinterested witness of lack of physical appearance, failure to verify identify of the signer, or fraud. Reinsert footnote.
B.  Identity Proofing/Verification Methods and Requirements  

The notary is required to positively declare the identity of the document signer through personal knowledge of the individual’s identity, the sworn vouching of a personally known credible witness, or through the reasonable reliance on identification documents.  
In the use of all these mechanisms for positive identification, the notary public provides a level of assurance resulting from a “reasonable care” standard Reinsert footnote. That is, a cursory examination of the identification document, in comparison with the individual before the notary, and, in those few states that require it, a matching with the signature in the journal, is the highest level of diligence required of common law notaries. 
Further, pursuant to the classifications of identity proofers as “attribute collector” and of identify verifiers as “attribute collector and/or document authenticator,” the common-law notary functions solely as an identity proofer.  No notary is authorized under state statute or rule to perform authentication actions on identification documents presented by signers.  The notary is limited to assessing the signer’s identity by comparing his/her physical appearance to an identification credential that is deemed acceptable by statute/rule.  This assessment is performed to a standard of reasonable care.
Attributes of Common Signer Identification Mechanisms:

(a) Personal Knowledge
Most states allow for reliance on “personal knowledge,” but few actually define it.  What constitutes personal knowledge is subject to interpretation by each individual notary.  Inconsistencies associated with such subjectivity are further complicated by the lack of a notary training requirement in all but (X) states.
In recognition of its shortcomings, California has eliminated personal knowledge as a method of satisfactorily identifying signers.

(b) Credible Witness
A “chain of knowledge” mechanism that relies on the subjective standard of personal knowledge… the credible witness “knows” the signer, the notary “knows” the credible witness.  While the notary has statutory/administrative rule guidance to make at least a reasonable care assessment of personal knowledge, the credible witness has none—a further dilution of personal knowledge as a reliable standard.
In a few states (FOOTNOTE to indicate which), notaries are authorized to positively identify signers who lack other identification through the use of two credible witnesses, both of whom personally know the signer and who can present satisfactory evidence of identification to the notary.

(c) Identification Documents
State requirements for acceptable identification cards vary, but typically notaries must accept federal or state-issued identification documents that bear a photograph, signature, and physical description. Reinsert footnote? 
In cases where state law/rules authorize very specific forms of identification as “acceptable,” the notary is prohibited from accepting any identity document that is not so prescribed. Some states, however, do not specify which particular identification documents are “acceptable”; instead, their statues guide the notary to rely on identification documents that meet a description or standard.  Thus, the notary often applies subjective judgment to the assessment of satisfactory identification documents in much the same way that he/she may subjectively assess personal knowledge.
The decision as to which identification documents may be accepted is compounded by the need to assess each individual document’s veracity.  As a rule, the scope of training for common-law notaries does not include specialized guidance in assessing the authenticity of identification documents.  The scope of training relative to identification documents generally focuses on which documents are acceptable based on statute, rule or general attributes.  Absent any specialized training on recognizing fraudulent identification documents, the notary instead relies on other trade publications and reference manuals in hopes of gaining additional guidance. (Footnote, ID Checking Guide.)
It is also important to note that the vast majority of notarizations proceed with the notary’s reliance on a state driver license as satisfactory identification.  This is known to be the most widely and openly counterfeited identification document, yet it seems to enjoy the highest level of confidence among notaries. 
C.  Mapping to Government and Industry Identity Assurance Levels

D.  Recordkeeping and Privacy Considerations  

An important aspect for establishing the veracity of a notarization and capturing information associated with an identity proofing is the creation of a record of the notarial act in a paper or electronic journal.  The journal entry preserves an entirely separate and independent record of the transaction, which can be of great value in the event that the document is later lost, damaged or contested.  
Despite the clear evidentiary value, less than half the states require notaries to log the pertinent facts of each notarization performed in an official journal or recordbook.  Many of these states do not require the signature of the document signer in the journal—a piece of evidence that convincingly establishes the signer’s participation in the notarial act. FOOTNOTE ABOUT HOWMANY STATES REQUIRE SIGNATURE; MARC SAYS 12  Thumbprints are even more convincing evidence of the signer’s participation, but they are required by so few states (Footnote, which states) that their effect nationally is negligible.
Recordkeeping requirements are enumerated in a state’s notary statutes or administrative rules, which generally set forth the following guidelines.
Minimum Attributes of a Statutorily Prescribed Journal or Recordbook:

· Well-bound (removal or insertion of pages would be detectable);

· Sequential page numbers;

· Sequentially numbered entries.

Common Journal/Recordbook Entry Requirements (Data that Must be Captured):
· Name and address of each document signer and credible witness.

· Type of notarial act (acknowledgment, oath, verification, or copy certification).

· Date and time of the notarial act.

· Type of title of the document being notarized.

· Method used to identify the signer.

· Details about the identification documents used to verify the signer’s identity (card type, a partial serial number or other identifying number, expiration date, and issuing authority).
Far less commonly, the journal/recordbook entry must also capture:
· The signature;

· The signer’s thumbprint.

To protect signer privacy, some state laws and best practices require the notary to keep the journal in a secure place when not in use to prevent the journal from being lost, tampered with, or stolen.  Public access to journal entries can range from public record access rights to attainable pursuant to a subpoena or a criminal search warrant.
e. Oversight (Trust Mechanisms)

Who Oversees Appointment/Commissioning of Notaries Public?

Appointment/commissioning of notaries is largely an administrative function generally located in the executive branch of state government. The Secretary of State is most often the appointing/commissioning authority, followed by the governor or lieutenant governor.

· Secretary of State

· Governor/Lieutenant Governor

· Attorney General

· Treasurer

· Judge

· County clerk

Controls on Issuance of a Notary Commission
· Few states require notaries to undergo criminal background checks for commissioning.

· Aside from those that perform background checks, how many states attempt to verify the contents of the application?  
· In (what number?) states, notaries are not required to personally appear for swearing their oath of office… they are bound by an unsworn, signed oath of office as well as an unsworn, signed pledge that the contents of their application are true.

· Some states allow the notary to obtain his/her seal of office before the commissioning process is actually complete

Statutory control on commission issuance:

· Language prohibiting issuance of commission (shall not)

· Language requiring issuance of commission (shall or may)

· Language requiring revocation of commission

Controls implemented by administrative rule:
· Background checks: CA, MN, NH, OR, SD
· Verification of application contents?

· Personally appear for oath of office or for completing application?

· Seal issued before or after commission?

Controls on issuing fraudulent notary commission:

· States requiring notary equipment providers to verify commission status
· Searchable database of state’s notaries to verify commission status

· De facto standard (illegal notarial act performed in good faith does not invalidate the act)
Notary Knowledge and Understanding of Responsibilities

States cannot afford to provide notary education; vendors are accused of supporting education initiatives solely to make a profit; notaries resist requirements for ongoing education and training
· States requiring education (CA, FL, MO, NV, NC, OR, PA)

· States requiring exam (CA, CT, DC, HI, LA, NE, NY, NC, OR, UT)
· States requiring periodic education and/or testing of reappointed notaries
· Employers sometimes require education as a hedge against liability

· Experts’ disagreement over notaries’ capacity for evaluating competency and willingness to sign
Governmental Oversight
Notary statutes generally subject notaries to disciplinary action, including commission suspension and revocation, by their commissioning authority.  In some states, the appointing authority may investigate complaints charged against notaries.  However, in reality few commissioning bodies are able to investigate violations or do more than minimal enforcement of basic requirements.
· No uniform law on notarial acts (1982 ULONA adopted by only 12 states)

· Legislation is reactive, not proactive; bills are proposed in reaction to specific problems (notario fraud => advertising disclaimer; real estate fraud => fingerprint requirement; etc.)
· Disciplinary remedies: : reprimand, suspension, revocation, civil penalty/fine
· Investigation of notaries—authorization to investigate vs. feasibility of carrying out investigation
· No state/nat’l board of professional CL notaries

· No formal auditing of CL notary performance

Private Entity Oversight:
There is no state or national board of professional notaries that exercises professional oversight or sanctioning ability.

Absent a state requirement for notary education, or perhaps in addition to such mandated education, employee notaries may be required by their employers to undergo training and supervision.  This is far more the exception than the rule. 
Notaries are not formally audited by any governmental or private entity to determine that they are performing to acceptable standards.  They are bound by their conscience and knowledge of proper notarial procedures and law to perform properly.

F.  Liability Considerations and Other Legal Issues  

Notary conduct is regulated by statute.  The following violations are representative of the types of conduct prohibited by most state notary laws: 

· Lack of physical appearance by the signer at the time the notarial act is performed.

· Failure to properly identify the signer in compliance with statutory requirements.

· Failure to attach a properly complete notarial certificate.

· Committing fraud in the performance of the notarial act.

· Permitting the signer to commit fraud or forgery in the execution of a document that is attested with a notarial certificate.

In addition to these nearly universally recognized violations, a number of states have created additional categories of misconduct most typically with respect to requirements to secure the seal of office and journal records.
In committing a statutorily prohibited act, notaries are subject to any combination of administrative, civil, and criminal penalties.  A commissioning official may revoke or suspend the notary’s commission and impose administrative fines or other civil penalties.  In addition, a notary may be sued in a civil action for any damages proximately caused by the notary’s negligence or misconduct.
A notary public has civil liability to the extent of his or her reasonable performance of statutorily described duties, according to state and industry standards.
The notary is liable for violation of statute (which, we have seen, varies from state to state) but, once convicted, the disciplinary options are few: reprimand, suspension, revocation, civil penalty/fine.
· NY CLS Exec § 135  (2010)
§ 135.  Powers and duties; in general; of notaries public who are attorneys at law
Every notary public duly qualified is hereby authorized and empowered within and throughout the state to administer oaths and affirmations, to take affidavits and depositions, to receive and certify acknowledgments or proof of deeds, mortgages and powers of attorney and other instruments in writing; to demand acceptance or payment of foreign and inland bills of exchange, promissory notes and obligations in writing, and to protest the same for non-acceptance or non-payment, as the case may require, and, for use in another jurisdiction, to exercise such other powers and duties as by the laws of nations and according to commercial usage, or by the laws of any other government or country may be exercised and performed by notaries public, provided that when exercising such powers he shall set forth the name of such other jurisdiction.
…
For any misconduct by a notary public in the performance of any of his powers such notary public shall be liable to the parties injured for all damages sustained by them.

· The plaintiff alleges that Anthony Freda, a notary public, engaged in official misconduct by notarizing the plaintiff's signature on the deed of trust outside the plaintiff's presence and without witnessing the plaintiff sign the document. The plaintiff does not contest the fact, however, that she in fact signed the deed of trust. The sole purpose of the notary is merely to acknowledge the authenticity of the signature. Dickey v. Royal Banks of Missouri, 111 F.3d 580, 584 (8th Cir. 1997); Herrero v. Cummins Mid-America, Inc., 930 S.W.2d 18, 22 (Mo.Ct.App. 1996); First Franklin Fin. Corp. v. Residential Title Servs., 2009 U.S. Dist. LEXIS 44902, 2009 WL 1508784 (E.D. Mo. May 28, 2009). "While a notary public may be held liable for damages caused by misconduct in the performance of his or her duties, . . . to recover, a plaintiff must demonstrate that the notary's wrongful act proximately caused those damages." RLI Ins. Co. v. Athan Contracting Corp., 2009 U.S. Dist. LEXIS 92402, 2009 WL 3212737, *7 (E.D. N.Y. Sept. 30, 2009). Given the fact that the plaintiff does not contest the fact that she, in fact, signed the deed of trust, there can be no damage emanating from the notary public's failure to properly acknowledge that signature.

· In light of the Court's decision with respect to Athan and Koukoulis's ratification of Rexines's actions, both RLI's claim and Athan and Koukoulis's cross-claim against Pincus are no longer viable. While a notary public may be held liable for damages caused by misconduct in the performance of his or her duties, see N.Y Exec. Law § 135, to recover, a plaintiff must demonstrate that the notary's wrongful act proximately caused those damages. See, e.g., Maloney v. Stone, 195 A.D.2d 1065, 1068, 601 N.Y.S.2d 731 (4th Dep't 1993); Kainz v. Goldsmith, 231 AD. 171, 172, 246 N.Y.S. 582 (1st Dep't 1930). Here, because Koukoulis ratified Rexines's actions, Pincus's notarization of the purported Koukoulis signatures, even if negligent or otherwise wrongful, cannot be said to have proximately caused injury to any party. Accordingly, Pincus's motion for summary judgment is granted in its entirety and all claims against Pincus are dismissed.
· Vancura and similar cases will map out new liability considerations that haven’t been heard before.

· Verification vs. authentication of identification

· Is “reasonable care” enough for identity proofing?

· What is the average notary actually equipped to do? What  element(s) (Training? Qualification? Oversight?) separates an ID-proofing-capable notary from the average notary?

· Feasibility of third party protections such as bonding requirements and Errors and Omissions (E&O) insurance extended to identity proofing

· Liability of associations, education providers, blogs/forums where false/misleading information is exchanged

Other Legal Issues
· U.S. citizenship as prerequisite for notarial commission: limiting access to a specific type of notarial commission

· Curative statutes (for example, legitimizing documents recorded with faulty acknowledgments)
G.  CURRENT USE CASES

(Need to repeat previous sections for civil law notary discussion.)
II. Civil Law Notaries AS IDENITY Proofers/VERIFIERS

A.   Legal Status and Function  

Civil-law notaries, or Latin notaries, are lawyers of voluntary private civil law who draft, take, and record legal instruments for private parties, provide legal advice and give attendance in person, and are vested as public officers with the authentication power of the State. Unlike notaries public, their common-law counterparts, they are able to provide legal advice and prepare instruments with legal effect. They often receive the same education as advocates at civil law, trial lawyers, or any professional litigator but without qualifications in advocacy, procedural law, or the law of evidence, analogous to solicitor training in common-law countries. 
Draft for 4-19-10 call; work-in-progress by Tom Wrosch, Marc Aronson, Ray Janicko, Kathleen Butler
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