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Executive Summary
Land, integral part of our lives: 
India is a densely populated agrarian economy and as a natural consequence of it, all other development initiatives also involve land as a complex issue.  It clearly represents not only means of production but social status also. Land being the most valuable natural resource, its planning can offer major prospects for increases in output and incomes for the people. Thus, regulating these policies should be the foremost priority of the government.
Land problems in India have attracted special attention from policy makers and academicians and this renewed interest stems from the perceived impact of the liberalised economy. Land issues plaguing our country, like land acquisition bill, land ceiling and land administration is being revisited with new perspectives. These issues have assumed greater significance in the current economic transition in rural areas due to the undeniable value of land as a resource, as private property and as cultural heritage - this value has not only altered over time, but has also presented a curious problem of access and ownership .
This policy attempts to figure the main impediment to a functional land market, and resolving them to an extent that it gives a head start to an improved current state of affairs.  
1. What would happen without any role for government
1.1 No law, no harmony:
Law is a regulator of human conduct and no law can work smoothly unless the interaction between the two is voluntary. Hence, we need a government to bridge this gap and perfectly validate and warrant the process of making laws and its subsequent implementation.

The obvious logic behind allocating a central role to the government can safely be assumed to be that it no longer remains their duty to only operate for initiating land reforms, but also introduce measures for land development and administration. The close related goals of land policy i.e. poverty elimination, conflict management, sustainable economic growth and environment management are the moot pointers to be achieved by any policy which cannot be fulfilled without government intervention and regulation. One can’t protect the environment at the cost of people who are supported by it, but you also cannot protect the people at the expense of the environment. This is the mantra that only our government can be expected to achieve with the aid of its system of laws and democratic principles.
1.1.1   Execution of role of government:  
Article 39 of the Constitution of India, stresses this further, by enumerating that any policy followed by the state should direct towards securing right to adequate means of livelihood, ownership and control of material resources.  It should be distributed such that it subserves to common good and most importantly the economic system doesn’t result in concentration of wealth and means of production. This is the kind of caution a government requires to affect any law. 
In 2008, two High Level bodies —the National Council for Land Reforms under the Chairmanship of the Prime Minister and a Committee on State Agrarian Relations and the Unfinished Tasks in Land Reforms under the Chairmanship of the Union Minister for Rural Development, were constituted for dealing with the fresh challenges posed to our country in connection with land development, most especially for scheduled tribes. 

Majorly, its through the planning commission that the government brings changes and modifications to the already existing land laws. In the running 5 year plan (2012-2017), the final report by the law commission to the government, contains one of the primary concerns as that of the minor irrigation and watershed management of land.  This is so because, growth in agriculture has historically been the largest driver of poverty reduction and rain-fed regions remain mired in poverty as only, 55% of our agriculture is rain-fed  which is also a victim of delayed, deficient or erratic rains. The purpose of explaining this here, is the role  the government for the littlest of issues annoying the public. 
 Government has also been initiating bills for both, making the present law clearer and to legislate upon the untouched areas of land issues. The Right to Fair Compensation and Resettlement, Rehabilitation and Transparency in Land Acquisition Bill has been the major step taken in this regard. 

The constraint posed by land is emerging as a key challenge which needs to be dealt with. Thus, in a nutshell, it can be reiterated that it is only the government which can take efficient steps to achieve all of this.
1.1.2 Only necessary government interference: 

 But this does not mean that it has capacity, mandate, or role in imposing any moral vision on citizens or exhorting that they behave in particular ‘moral’ ways. All that the state is obliged to do is to consider all arguments while making its laws, and once these are made, it must blindly impose these laws.

2. Identify problem/s with the base case and explain why these are problems 
The present land policy in its entirety maybe a well intentioned one, but is seriously flawed in certain respects.

2.1 Resettlement, Rehabilitation and Transparency in Land Acquisition Bill, 2011: 

The  foremost loophole according to me would be that it is heavily loaded in favour of land owners and ignores the needs of poor Indians who need affordable housing, impoverished families who need affordable hospitals, schools, employment opportunities and infrastructure  . ASSOCHAM has commented on the bill that it prevents a conducive environment for economic growth. 
 Secondly, its principal defect is that it attaches an arbitrary mark-up to the historical market price to determine compensation amounts, along with its numerous entitlements to potentially unlimited number of claimants. Ghatak of London School of Economics and Ghosh of Delhi School of Economics, claimed that the bill places unnecessary and severe conditions on land acquisition which will stifle the pace of India's development without promoting the interests of farmers.
Thirdly, it mandates that compensation and rehabilitation payments to land owners and livelihood losers will be made in advance. This may misalign the interests of land acquirer and those affected. Once the payment is made, the affected families may seek to delay the progress of the project to extract additional compensation, thereby adversely affecting those who chose long term employment in the affected families. The bill, economists suggest, should link compensation and entitlements to the progress and success of the project, such as through partial compensation in form of land bonds. The state of Kerala had decided to pursue the use of infrastructure bonds as a form of payment to land owners.
Fourthly, the bill severely curtails free market transactions between willing sellers and willing buyers as so many conditions have been imposed by the government now. DLF suggested that direct land transactions with owners on a willing voluntary basis, at market-determined rate, should be kept out of the purview of the bill.
Also, prohibiting the use of fertile agricultural land for industries can be ultimately self-defeating. Those, who in effect prevent industrialization, either by politically making it impossible for entrepreneurs to feel comfortable in starting a business, or by making it difficult to buy land for industry, do not serve the interest of the poor well, as also  claimed by Amartya Sen. The proposed bill prohibits the acquisition of fertile agriculture land beyond 5% per district.

The bill doesn’t precisely define the word “acquisition,” and leaves open a loophole that could allow government agencies to continue banking land indefinitely, as written by Wall street Journal. For context, POSCO India seeks about 4000 acres for its US$ 12 billion proposed steel manufacturing plant in the Indian state of Orissa.

It is also seen that the bill fails to adequately define "public purpose". In leaving public purpose too vague and porous, it would ensure that land acquisition will remain hostage to politics and all kinds of disputes. The Observer Research Foundation's Sahoo has also argued that more clarity is needed, perhaps with the option that each state has the right to hold a referendum.

The bill basically inflates the cost of land to help a small minority of Indians at the cost of the vast majority, as less than 10% of Indian population owns rural or urban land.
Unresolved land policy issues:
 Land laws if incongruous with other laws of India in details and intent, the basic principle that should be followed is that of natural justice. This means, if rights are created in favour of two persons at different times, the one who has the advantage in time should also have the advantage in law. This rule, however, has been applied only to cases where the conflicting equities are otherwise equal. 

There exists a hazy stratification between- businessmen and the government at the top, middle level real estate agents in the centre and farmers/small businesses/ordinary citizens at the bottom. 
3. First principles test
3.1 First and second order function:

The government essentially invokes first order function here that is of free market regulation. Through its various land legislations, it has acted as an enabler of our economic freedoms and largely prevented and punished fraud. It also goes beyond this by taking care of infrastructure and equal opportunities, which qualifies as a second order function.
3.1.1 Interdependence of functions:

 This reflects on the interconnectedness of all function of the state and government placed at varied levels. There is a fluid stratification of roles, which cannot be isolated from each other. 
4. Options: What can government do about the problem/s?
4.1 Enhancing the already introduced initiatives:
According to this paper on land policy, recording of transactions and compulsory registration should fundamentally be the first step to improve the land laws of India. A revolutionizing step in terms of making transactions relating to the sale, transfer and ownership of land would be an effort to digitize land records to bring down corrupt deals and reduce the power of the middleman.  Further it aims to homogenize and structure recordings, change citizen empowerment processes and communication. If such provisions are implemented more effectively and stringently we can exploit every benefit it entails and have more clear evidence in hand if any dispute arises.  

              Also, the conversion of the present system of presumptive titles to land into conclusive titles  

               is a sensible solution to the problem of uncertainties over property titles. Cases regarding 
              these are already choking civil courts. This integrated system would modernise management 
              of land records, minimise scope of property disputes, and enhance transparency in the land 
              records maintenance mechanism. 
              The reversal from the present system of presumptive titles also calls for legal change in the  

              laws governing property transactions in India. While the Transfer of Property Act, 1882 
              requires registration to validate a transfer of property, it does not grant title to 
              such transfer. Neither does the Registration Act, 1908, under which such registration is made
Under the 7th schedule of the Constitution, all matters relating to land are within the exclusive legislative and administrative jurisdiction of States. For this purpose, we have, Land Revenue Act and the Code for each state that governs maintenance of Record of Rights and other forms of property registers which are necessary concomitants to the conclusive titling law. This policy aims at bringing all state provisions in consistency with each.

In Common law, the State holds title of all those lands which are not private property. In India however, this is another grey area found, and can be remedied by strategically stating the status of such anonymous property with regards to its legal owner. Though, escheat doctrine applies in cases where, a person dies leaving behind property without any heir, and the land stands automatically transferred to the state. This principle should be used only sparingly, that is only after elaborate inquiry has gone into looking for owners of the said property. This was considered in a report by Law Commission titled “Land registration for the 21st century”, by enacting Land Registration Act, 2002.  

Tenancy reforms are also another area which needs rectification.  For which the major planks are -security of tenure, termination of tenancy and regulation of rent .Tenancy is prohibited completely in some states and is free in others. Further, the existing provisions that permit landlords to remove their tenants for resuming back personal cultivation, and to control absentee landlords is arbitrary and needs examination . Also, surrender of land falls under jurisdiction of revenue authorities. Such surrender should only be allowed after verification of voluntary element of parties involved.  This paper has analysed that there has been a lot of changes in various type of tenancy contracts in pattern and spirit which is an optimistic step for tenancy. Regulation of rent levels is again an important aspect of tenancy reform, where different states have varied rates. This has been looked into by a national policy which allows only reasonable and fair rent, which limits itself to 25% of produce only, subject to mutual agreement. 
Ceilings of holdings have put the law in a tight spot. The retrospective transfers, the ambiguous definitions which include family, transfers, ceiling limits, standard holdings, exempted category, need to be looked into by the legislators, thereby reducing the scope for its misuse.  There are a large number of exemptions granted under this section, which should be removed for better land laws. 
Consolidation of holdings has been the least emphasised, for it takes most time for implementation due to political interventions. It is a usual practice where landowners hold fragmented parcels of land, which give them an escape mechanism from the land ceiling act.  Therefore draconian application of consolidation principles is necessary. Moreover, economic efficiency will be the end result of such a step towards consolidation of holdings.  
The source of state’s eminent domain powers is derived from Article 31, which states that the government can acquire property from private individuals for public purposes. This is one of the major areas of land laws which need overhauling, as is vulnerable to maximum exploitation by the government. 

There has also been a huge controversy on benami transactions, as the responsibility of defining the authority competent to acquire benami properties was left unfulfilled. This led to this bill rendered meaningless and just on paper. 

There is an urgency to start a massive program for introducing special courts for resolving land disputes, as a huge backlog of suits are pending in High Courts. It has been observed that a large chunk of land has been either under encroachment or litigations. Judges with special and technical knowledge should be appointed for dealing with complex land rows, to increase the efficiency of dispute resolution mechanism. 

Land privatisation, which means transferring land from the government to a private entity, is essentially the need of the hour for our country. This will bring about elevated economic market ratios, as private individuals will place more importance on profit maximisation, thereby exploiting a piece of land more efficiently than government agencies. Also, another dimension to this is that it will mark a shift from the present socialist affinities where government wantonly grabs assets far beyond those actually required for public good.  

Participation of civil society for suggesting changes to the dynamic land policies will be a vital step in the direction of making law a more democratic process. It will give a broad horizon to look out for, for updated changes. They shall be provided with adequate mechanisms to lobby and influence decision makers, as also be given civic education to make them more legally literate. 

4.1.2 Balancing act of India for overhauling the archaic land laws:
1. Farmers and Agricultural Workers Welfare Cess Bill -It provides for levy and collection of cess from certain products or persons and utilizing the same for the welfare of farmers and agriculture workers. Around 1-3% can be amassed in total, which is allowed to be used by farmers for getting their daughters married, purchasing agricultural equipments and constructing their houses. This bill, if comes into effect will be a boon to the existing set of laws.
2. In a consultation paper by the Law Commission, it was discussed that the process of acquisition of title by adverse possession springs into action essentially by default or inaction of the owner. This law on adverse possession is contained in the Indian Limitation Act where article 65, of The Limitation Act prescribes a limitation of 12 years for a suit for possession of immovable property or any interest therein based on title. When the title to property of the previous owner is extinguished, it passes on to the possessor and the possessory right now gets transformed into ownership. This paper strongly condemns such a legalised land theft and means of unjust enrichment. This paper, fails to comprehend why the law should place premium on dishonesty by legitimizing possession of a wrongdoer and compelling the owner to lose its possession only because of his inaction in taking back the possession within limitation. Even if this law is to be retained owing to the wisdom of the Parliament, there should be a provision for compensating such owners by the adverse possessor of land, as per the prevalent market rate system. Uncertainty of ascertaining the ownership can be eliminated again by the strict adherence to the law of registrations. Considerable merit has to be given to the wholesale abolition of adverse possession as it is likely to trigger practical problems affecting common people and bona fide possessors of property who may actually not have title documents. Thus, these facades need to be handled by appropriate changes in law as it is observed that though numerous cases are pursued against adverse possession, evidence is not easy to adduce.   
3. Land acquisition and rehabilitation bill - despite the promise of better transparency and regulation, the corporate India is apprehensive about the effect on cost by enacting such a law. This new law may compel them to pay almost 4 times the market price for land in rural areas and at least twice in urban areas. In addition, they have to provide homes to displaced people, jobs and monthly stipends.  It gets even more, uneconomic when in certain cases even profit has to be shared. Further, even if companies enter into private negotiations of land, they were required to rehabilitate people if 100 acres of land is acquired in rural areas and 50 acres for urban areas. This limit should be expanded, for it would defeat the viability of projects. The industrialists are demanding spelling out the processes described in this law, and so does this paper believe in balancing the interests of farmers, government and corporates.
5. Freedom test
 It is unacceptable according to this policy, to reduce freedom of people for majority of them, to address harm caused by a few. Thus, it is imperative to view the few suggestions  extended above, in this light and pass it off as a viable solution. After taking a holistic approach of the entire quagmire of land issues, it will be observed that the given solutions nullify the effect of any conflicting tendencies, as also it does not unnecessarily favour any particular section of population. It has been attempted to make the policy inclined as less as possible towards the government.

 Also, its kept in mind that taxation, even if agreed through the legislature, is a reduction in freedom thus any attempt to subsidise must be fully justified. Hence, no profound increase in levies will be caused.  

6. Strategic gaming test
There exists an unsaid rule in the field of policy-drafting, that there is always a grey area that  has the potential of becoming a room for manipulation and misuse of law, for satisfying personal interests of certain individuals or corporations. Howsoever strictly worded a policy is, there is always a cleverer person who can game the system. This leads to an unintended consequence of a bad policy as people may think of new ways to cheat government. This policy is an attempt to be as less as susceptible to such manoeuvring.  Excessive regulations, government departments each with opaque bureaucracy and discretionary powers, and the lack of transparent laws are the chief reasons that compel people into opting the corrupt route and escaping law. Thus, its been a foremost intention of this policy to not turn into a draconian law and difficult to follow. 

7. Government failure test
The government strategically is found sluggish in its exercise of functions. There has been excessive fragmentation in thinking and action, overlapping of land policies, lack of effective implementation and informed data. 

Thus, this policy’s main aim is also to effect proper implementation and actually achieving the intention behind drafting of such a policy .Independent scrutiny of implementation and accountability provisions have been attempted to be added as a direct tool in hands of public. 
8. Real experience test
As we know, problem begins with a poor policy itself, and not poor implementation.  Thus, the slightest efforts made in the country in this regard, should be further enhanced, and made wider in its application and scope. 

For instance, for digitising registrations of land a project has been initiated under Rajeev Chawla in Karnataka in 2001. It offered a new focus on using e-governance to ensure accountability and was considered a best practice model of e-governance by the World Bank also. 
 For dealing with the problem of ambiguity in presumptive titles, The Ministry of Rural Development’s has initiated an ambitious National Land Records Modernization Programme (NLRMP) to set the stage for the development of a conclusive land title guarantee system in India. This has had successful effect. 
 Further as tenancy is prohibited completely in some states and is free in others, it has created wide differences in interpretation. However, Punjab and Haryana which does not restrict tenancy in any form, has proved to be more valuable than Karnataka where a near complete ban on tenancy is the rule.
The present scenario on bill of adverse possession has shown the drafting in bad light.  As a representation was made to the Central Government by Pravasi Properties Protection Council, Mumbai stating inter-alia that adverse possession had become a handy tool for the relatives and neighbours to occupy the NRI’s properties with the aid of village officers who are instrumental in effecting changes in land records. This is an alarming situation and needs revamping to avoid further mistreatment of laws.
Thus, all opinions reflected in this paper are already tried and tested by our government through reports, initiatives, committees or bills. All they need now is a little face-lifting and revamping. 
9. Cost benefit test
This policy has tried to accomplish equilibrium in economy by gratifying both the government and public. As also, optimistic statistics in real economic market is expected to be achieved. A conclusive proof of such escalation in financial terms can be reflected by groping into the key benefits arising out of this changed policy.   

This policy is capable of proving itself to be a net benefit to India.  Asserted benefits listed above are real, and not imaginary or inflated.
10. Transition path
Transitional arrangements are required to be made, from this policy to the one discussed here. And it is crystal clear that this will be a slow and measured process, as any change necessitates fulfilling objectives of acceptance and approval from majority of public and state officials together.  Bringing about changes should only be such to not attract opposition from each section. Because law and order exists for the purpose of establishing justice and when they fail, they become the dangerously structured damns which block social progress.
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