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January 5, 1999

Harlan Gerard
International Committee on
Microwave Weapons

P.O. Box 58700
Philadelphia, PA 19102

Dear Mr. Gerard:

As | mentioned during the meeting at the Ford Foundation, we have drafted federal
legislation that would criminalize torture when committed in the United States. The language is
written to amend current US law, specifically 18 U.S.C. §2340A (which criminalizes torture when
committed outside the United States). In order to adapt this language for a state law proposal,
one would begin with the language of §2340A and alter it to reflect the changes we propose in the
attached document.

I hope you find this useful. I apologize for the delay in getting it to you.

Sincerely,
z & 7 L] ‘
Elisa Massimino
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Be it enacted by the Senate and House of Representarives of the United States of
America in Congress assembled,

SECTION 1. FINDINGS.
The Congress makes the following findings:

(a) In 1994, the Presidemt, having previously obtained the advice and consent
of the Senate, ratified the Convention Against Torture And Other Forms Of Cruel,
Inhuman Or Degrading Treatment Or Punishment (the "Torture Convention”).

(b) In recognition of the status of torture as a crime against the law of nations,
the Torture Convention requires each State Party to proscribe acts of torture, whether
committed within or without the territory of the State Party. The Torture Convention
also requires each State Party to ensure that no order from a superior officer, public
emergency or other exceptional circumstance be recognized as a justification for
torture, and to ensure that acts of torture are "punishable by appropriate penaities which
take into account their grave nature.”

(c) Public Law 103-236, Title V, § 506(a), Apr. 30, 1994, 108 Stat. 463,
added new sections 2340, 2340A and 2340B to Title 18 of the United States Code,
proscribing torture when committed outside the United States. Congress did not at that
time criminalize torture as such when committed within the United States, because 1t
believed that most acts that would constitute torture were already proscribed under state
laws of assault and under federal civil rights faws.

(d) Further study indicates that state laws of assault and other relevant crimes
vary in content from one state to another. The laws of some states might be interpreted
to permit torturers to assert affirmative defenses barred by the Torture Convention.

The penalties for assault and other relevant crimes vary from one state to another.

(e) Federal civil rights law, by contrast, is uniform throughout the country.
The content of that law, however, derives principally from judicial interpretations of
the Constitution. Many forms of torture have been recognized by the courts (o
constitute criminal deprivations of constitutional rights. It is unclear, however, that all
acts of torture are proscribed by the federal civil rights laws, given the current state of
judicial decisions on the subject.



(f) The penalty prescribed for acts of torture committed outside the United
States is imprisonment for a term not exceeding twenty years. The federal civil rights
laws, however, provide a maximum penalty for violations not resulting in death of only
ten years' IMmprisonment.

(g) To reaffirm the commitment of the United States to the Torture Convention
and its goal of abolishing acts of torture wherever commitied in the world, and to
ensure that any act of torture committed in the United States is clearly and
unequivocally prohibited by law, Congress deems it appropriate to supplement the
various criminal proscriptions of acts of torture within the United States with a specific
and clear proscription of torture that can serve as an example to the other nations of the
world.

(g) Article I, section 8, clause 10 of the Constitution empowers Congress to
"define and punish . . . Offences against the Law of Nations” such as torture.

SECTION 2. TORTURE TO BE PROSCRIBED WITHIN THE UNITED STATES.

(a) Subparagraph (a) of section 2340A of Title 18 of the United States Code is
hereby amended as follows: the words "or within" shall be inserted between the words
"outside” and "the United States”.

(b) Subparagraph (b) of section 2340A of Title 18 of the United States Code is
hereby amended as follows: the following clause shall be inserted before the clause
numbered (1) and clauses (1) and (2) shall be renumbered consecutively:

"(1)  the offense takes place within the United States;”

(c) The following subparagraph shall be inserted after subparagraph (b) of
section 2340A of Title 18 of the United States Code:

) (c)  The following shall not be defenses or justifications to
subsection (a):

" (1) A state of war, a threat of war, internal political instability,
any public emergency or any other exceptional circumstance whatsoever;
or

i (2) An order from a superior officer or a public authority.”



