




Text of “alleged violation” section 
 
       
 
   On May 23, 2017, the Board of Appeal held a hearing on BOA -660491 concerning 
88-94 Lincoln Street, Brighton.  
 
        The applicant sought a variance from the Zoning Code in order to be able to erect 
an electronic billboard on the site.  
 

An official video of the hearing is available on the Boston.gov website, and 
begins at approximately 14:10 into the recording.  

 
At the hearing there was considerable testimony in opposition to the variance 

request.  There was limited testimony in favor of it. A motion was made to approve the 
variance requested and that motion was seconded.  A vote was taken, and it was 
announced that the motion failed.   

 
The Board of Appeal has posted Minutes of the May 23, 2017 hearing on this 

matter on its website at https://www.boston.gov/sites/default/files/document-file-06-
2017/hearing_minutes_for_may_23_2017.pdf. According to the Minutes, which are 
attached as Exhibit A, three members of the Board of Appeal – Mark Fortune, Bruce 
Bickerstaff and Mark Erlich – voted to oppose the motion to approve the request for a 
variance.  Section 8 of the Boston Zoning Enabling Act requires a vote of five in favor in 
order for a variance to be approved.  As can be seen on Exhibit A, under the section of 
the Minutes for “decision,” a checkmark appears next to the word “denied,” consistent 
with the decision made at the public hearing on May 23, 2017. There was no checkmark 
next to the line for “denied without prejudice.”   

 
In an undated letter called “Notice of Decision,” attached as Exhibit B, the 

Board’s attorney specifically stated:  “I beg to advise that the petition has been denied.” 
(Emphasis added).  

 
In a document described as the “Decision” on the Appeal, however, there was no 

mention of the Board’s vote at the public hearing on May 23, 2017 denying the appeal. 
See decision attached as Exhibit C. There was no mention of the votes of Board 
Members Fortune, Bickerstaff and Erlich opposing the motion to approve the petition for 
a variance.  

 
Rather, the decision states the Board “voted to dismiss the appeal without 

prejudice.” (Emphasis added).  Six members of the Board are identifying as signing the 
decision.   

 
The Board of Appeal has now allowed the appeal to be put on the docket for its 

December 19, 2017 hearing even though Section 5-2 of the Boston Zoning Code 
provides that an appeal for a variance may not be considered on the merits within one 

https://www.boston.gov/sites/default/files/document-file-06-2017/hearing_minutes_for_may_23_2017.pdf
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year after an adverse decision – and the Board of Appeal, in denying the variance, 
clearly decided adversely to the appellant on May 23, 2017.  The only exception to the 
one-year limitation under Section 5-2 of the Zoning Code is “with the concurring vote of 
not less than five of the members of said Board.”   There was no such concurring vote 
on May 23, 2017 nor at any other public hearing properly noticed under the Open 
Meeting Law. 

 
In order to place this matter on the docket within one year of May 23, 2017, the 

Board of Appeal is apparently relying on the written “decision” which refers to the Board 
having “voted to dismiss the appeal without prejudice.” However, no such vote was 
taken in compliance with the Open Meeting Law and therefore the decision as written is 
unlawful.   

 
There was no properly noticed meeting – indeed, there was no public meeting at 

all – at which the Board of Appeal voted to dismiss the appeal without prejudice. The 
“decision” dismissing the appeal without prejudice was apparently something done 
behind the scenes.  Any such vote should have taken place at a public hearing for 
which notice was given under the Open Meeting Law. The failure of such a vote to take 
place at a public hearing was a violation of the Open Meeting Law.    

 
Furthermore, if the Board did in fact -- in some manner -- take a “vote” to “dismiss 

the appeal without prejudice” as is stated in the “decision” attached as Exhibit C, 
another violation would have occurred because of the lack of recordkeeping.The Open 
Meeting Law, specifically Massachusetts General Laws Chapter 30, Section 22 (a) 
states:  “A public body shall create and maintain accurate minutes of all meetings, 
including executive sessions, setting forth the date, time and place, the members 
present or absent, a summary of the discussions on each subject, a list of documents 
and other exhibits used at the meeting, the decisions made and the actions taken at 
each meeting, including the record of all votes.”  (Emphasis added).   In this case, 
there are no Minutes of a meeting at which a vote dismissing the appeal without 
prejudice occurred, no record of votes on such a measure at a meeting, no record of a 
discussion about a proposed dismissal without prejudice. The decision declaring a 
dismissal without prejudice appears from nowhere, giving the public who attended the 
hearing on May 23, 2017 no warning whatsoever that this very same appeal for a 
variance could be the subject of a hearing before the Board only months later.  
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