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Inasmuch as petitioners challenge only the constitutionality of the New Regulations rather

than the statutory source of the mandates set forth therein. their constitutional attack on the New

Regulations must fail. In any event, a plain reading of the New Regulations reveals entirely neutral
e ——
language that draws no distinctions in its applicability, thus rendering petitioners unable to carry their

substantial burden of establishing that the New Regulations are unconstitutional on their face.
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II.  Applicable Law

Through the Compulsory Education Law, the Legislature mandates that
education received by a minor in a setting other than in a public school must
be “substantially equivalent” to public school instruction, In making this
determination, State law requives consideration of whethey:

1) Instruction is given only by a competent teacher or teachers;!

2) English is the language of instruction for common branch subje

3) Students who have limited English proficiency have been provided wuh
in \m.r.xmml programs enabling them to make progress toward
pro 4

4) The mstmctmndl program in the nonpublic school as a whole
incorporates substantially equivalent instruction in mathematics,
science, Bnglish language arts, and sccial studies:*

5) The nonpublic school meets the following statutory instructional
requirements:

ruction in patriotism and eitizenship;®

struction in the history, meaning, significance and effeet of the
provisions of the Constitution of the United States and the
amendments thereto, the Declaration of Independence, the
Constitution of the State of New Yorle

¢) instruction in New York State history and civics:”

! Education Law § 3204 (2) (i)

2 [iducation Law § 3204 (2) (1),

3 Bducation Law § 3204 (2+a).

i Education Law § 3204 (3)

5 Education Law § 801 (1); see also 8 NYCRR 100.2 (c) (1)

6 Education Law § 801 (2); see also 8 NYCRR 100.2 (c) (3)

7 Education Law § 3204 (3); see also § NYCRR 100.2 {¢) (), (7)

d) instruction in physical education and “kindred subjects’
pursuant and instruction in health education regarding aleohol,
drugs, and tobaceo abuse; ®

¢} instruction in highway safety and traffic regulation?

) instruction in fire drills and in fire and arson prevention, injury
prevention and life safety education;'0 and

g) instruction in hands-only cardiopulmonary resuscitation and the
use of an automated external defibrillator.!t

NYCDOE's inquiry focused on kindergarten through sixth grade given
the age of Ms. Weber's son at the time the appeal was filed. T have limited my
illqui\v accordingly; thus, I have not considered the requirements identified in

6 (b) and (g), above, which apply only to later grades.!2

Additionally, in 2018 the Legislature carved out a limited subset of
achools: (1) that must satisfy additional criteria and (2) for which the
Commissioner must make the final decision,’* YMAH falls within the limited
subset of schools. Therefore, I must also consider the additional eriteria
enumerated in such amendment. Specifically, pursuant to Education Law §
3204 (2) (i), “for purposes of considering substantial equivalence pursuant to
this subdivision for nonpublic elementary and middle schools,” [ must consider:

o Academically rigorous instruction (“if the curriculum provides
academically rigorous instruction that develops critical thinking skills
in the school's students, taking into account the entirety of the
curriculum, over the course of elementary and middle school”)

o English (“instruction in English that will prepare pupils to read fiction
and nonfiction text for information and to use that information to
construct written essays that state a point of view or support an
argument”);



o Math (“instruction in mathematics that will prepare pupils to solve
real world problems using hoth number sense and fluency with
mathematical functions and operations”);

s History (‘instruction in history by being able to inerpret and analyze
primary text to identify and explore important events in history, to
construct written arguments using the supporting information they get
from primavy source material, demonstrate an understating [sicl of the
role of geography and economics in the actions of world civilizations,
and an understanding of civies and the vesponsibilities of citizens in
world communities”); and

o Seience (“instruction in science by learning how to gather, analyze and
interpret observable data to make informed decisions and solve
problems mathematically, using deductive and inductive reasoning to
support a hypothesis, and how to differentiate between correlational
and causal relationships”).
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